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smer ORDER
PER S.S.Godara, Judicial Member:-

This Revenue’s appeal for assessment year 2014-15 arises from the
Commissioner of Income Tax (Appeals)-12, Kolkata's order dated
20.04.2017, passed in case N0.10190/CIT(A)-12/Kol/Ward-40(2)/2016-17, in
proceedings u/s. 143(3) of the Income Tax Act, 1961; in short ‘the Act’.

Heard both the parties. Case file perused.

2. The Revenue’s sole substantive ground raised in the instant appeal
pleads that the CIT(A) has erred in law and on facts in reversing the
Assessing Officer’'s action treating assessee’s alleged Long Term Capital
Gains (LTCG) of ¥3,84,74,960/- to be bogus in the nature of unexplained cash
credits u/s 68 of the Act. The CIT(A)’s detailed discussion qua the impugned
sole issue reads as under:-

“3.2 | have perused the observations and findings contained in the assessment
order. | have also considered the submission of the appellant along with paper book
filed by Ld. A/R which contained, inter-alia, the following documents:-
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Copy of capital gain calculation sheet for A.Y 2014-15 -- 37 --
Copy of Allotment advice and share application Form of NCL | 38 -- 39
Research & Financial Services Ltd.

Copy of Demat statement 40 -- 42
Copy of show cause letter dated 06.12.2016 43 -- 61
Copy of reply to show cause letter filed before AO 62 -- 69
Copy of notice u/s. 142(1) dated 17.11.2016 70 -- 72
Copy of reply to notice u/s. 142(1) dated 17.11.2016 filed before | 73 -- 74
AO

Copy of notice u/s. 142(1) dated 23.09.2016 75 -- 76
Copy of reply filed on 07.11.2016 before AO 77 -- 78
Copy of notice u/s. 142(1) dated 10.06.2016 79 -- 80
Copy of reply filed on 22.08.2016 before AO -- 81 --

The factual background reveals that the appellant claimed exemption for
Rs.2,79,06,132/- towards LTCG on sale of shares u/s. 10(38) in respect of following
share scripts.

PARTICULARS AMOUNT (Rs)
Sale consideration of 29,000 shares of NCL Ltd. 3,58,81,132
Less: cost of acquisition of 29,000 shares 7,975,000
Long Term Capital Gains 2,79,06,132

The A.O. in course of scrutiny assessment proceeding desired the assessee to justify its
claim u/s 10(38). The assessee filed complete details in respect of acquisition of shares in the
past and sale of such shares in the current year. Details furnished included allotment advice,
share application form, bank statement, Demat A/c etc. A.O. finally issued show cause letter
dated 06.12.2016 proposing to make addition in respect of sale of shares of NCL Research &
Financial Services Ltd. The appellant denied the various allegations made in the show cause
notice and opposed the addition in his reply to show cause letter dated 14.12.2016.

The A.O. has not accepted the explanation relating to sale of shares of said script and has
proceeded to treat such sale consideration relating to share scripts of NCL as unexplained
cash credit Vis 68. However, such addition having been made for Rs. 3,84,74,9601- instead
of actual figure of Rs. 3,58,81,1321-.

| find that AO besides relying upon the general report of the Investigation wing, Kolkata has
not brought on record, any cogent, relevant evidences which can prove that in reality there
was no purchase & sale of shares by the appellant. Examination of appellant's bank
statement and demat statement reveals that the appellant sold shares through online trading
system and through registered share broker which were duly debited from his Demat A/c. The
shares were duly deposited! credited in the demat account maintained with the third party in
due course and at the same time the sold shares were also debited from demat account in
due course. The transactions of sale were made through online trading system. The contract
notes clearly indicated the trade umber with time as well as order date with time. The script
was not suspended by SEBI at the time when the transaction was entered by the appellant.
The scripts of NCL Research was reported to be suspended by SEBI in 2015 whereas such
shares scripts which were acquired by the appellant in 2012 were sold in the current year.
Therefore so-called suspension by SEBI cannot have adverse impact. There is no denial of
any transaction of allotment or sale of shares. The shares were acquired at issue price and
sold at prevailing market rate. Entire transaction were routed through the stock exchange and
the entire transaction were routed through proper banking channel. The shares were duly
reflected in the demat account of the appellant. The appellant has paid STT as well as all
statutory charges levied by the stock exchange. The AO has disallowed the claim of the
appellant and treated the long term gain as unexplained cash credit solely on the basis of
general report of the Investigation wing, Kolkata. The AD's observations are purely based on
suspicion and surmises.

| find from the paper book that the appellant had applied for 29000 Equity Shares of NCL
Research and Financial Services Ltd. on preferential allotment basis and purchase
consideration through account payee cheque which was duly cleared. The source of
investment as explained by the appellant has not been disputed by AO. Moreover, such
investment is supported by share application and bank statement as filed in the paper book.
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Pursuant to such application the appellant was allotted all the shares as per Allotment advice
and Share Certificate was also issued to the appellant. This fact is not in dispute. This
investment was reflected under share Investment in the audited balance sheet for the year
ended 31.03.2013. The copy of allotment letter and share certificate has been submitted and
balance sheet is also filed in the paper book. The appellant has filed copies of contract notes
in course of assessment. | find that the entire sale proceeds net of statutory charges have
been received in bank account of the appellant. The genuineness of said transactions and
rates at which such shares were sold in recognised stock exchange have not been
challenged by AO. All transactions have been made through regular banking channels. all
these transactions have been reflected in appellant's audited accounts and Income Tax
Return. Thus from the materials placed in the paper book, it can safely be concluded that the
transactions were complete in terms of documentation and there was no defect in the papers
submitted by the appellant in support of the transactions. The appellant has proved the
transaction on the basis of documents. No investigation has been carried out by the AO or by
the investigation wing to bring on record any material to disbelieve the claim of the appellant.
AO has only made academic discussion regarding the probability of the appellant having
entered into transaction in collusion with operator of script with a view to claim bogus capital
gains and get tax free income. In fact the AO has not doubted the purchase or sale price
prevailing at the material point of time. There is no allegation by the AO that the transactions
were between related parties. In absence of any material brought on record to show that the
long term gain of the appellant is a bogus gain, the entire general discussion in the
assessment order should fade into insignificance. It is a settled position of law that no addition
or disallowance should be made or sustained on conjectures, speculation & suspicion, how
high or strong there may be, because suspicion and surmises without any evidence cannot
take place of proof.

| find that the appellant made a specific request before the AD to produce any documentary
evidence of SEBI's certification regarding price rigging by the company. The appellant also
desired copies of evidences received by the AO or relied upon by the AO stated to have been
received from Director of investigation ,Kolkata based on which the allegation of bogus long
term capital gain was made by the AO but the AO never furnished any such evidence to the
appellant. The appellant also asked the AO to allow cross examination of those persons
whose statements are relied upon by the investigation wing or by the AO himself. This also
was denied by the AO. | find that this is a clear violation of principles of natural justice. | find
that the Calcutta High Court in the case of CIT Vs Eastern Commercial Enterprises reported
in 210 ITR 103 has held that right to cross examine a witness adverse to the assessee is an
indispensable right and the opportunity of such cross examination is one of the corner stones
of natural justice. Thus on this ground itself the assessment is held to be bad in law. | find that
the AO having said that he had certain investigation report from the Investigation wing,
Kolkata and report from SEBI he must have cross examined these evidences with the
appellant. | find that the AO failed to appreciate request made by the appellant seeking copies
of statements, reports etc. The AO has mechanically followed investigation report without
establishing any link of such reports with that of the appellant company. It is also apparent
from the assessment order that no independent finding is recorded in treating the long term
capital gain as bogus gain by the AO. Be that as it may be, on merits it is observed that the
addition was made with the predetermined mindset that the gain is a bogus gain and the
appellant has entered into transaction in collusion with the operators of script with a view to
have exempt income. | find that the AO mechanically and arbitrarily followed the investigation
report without establishing any link of such report with the appellant. | find, that the
assessment order is full of presumptions and assumptions without any authentic legal
evidence thereof. The allegation about price rigging etc. is without bringing on record any
cogent material and corroborative evidences is not sustainable. There is nothing on record to
suggest that the prices were rigged by the appellant and/ or any other person on behalf of the
appellant. The AO has also alleged that some unscrupulous operators were running a
scheme of providing entries of long term capital gain for a commission. The AO also alleged
that in the statement recorded of the broker/operator/directors of paper/shell companies they
have admitted to such scheme with detailed data. However the AO has failed to bring any
evidence on record to suggest involvement of the appellant in such alleged manipulations.
The aforesaid allegation clearly show that these are suspicion, surmises and conjectures and
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far from truth more so when the appellant has discharged its onus completely by producing
necessary details and evidences.

Ld. AR has placed reliance upon number of decisions of jurisdictional High Court as well as
jurisdictional Tribunal and has also relied upon non-jurisdictional High court decisions in
support of various contentions raised by him. | find that these decisions are relating to trading
losses as well as long term capital gains. | find from the submissions of the AR that in the
following decisions the facts are almost similar to that of the appellant and hence are squarely
applicable in its case. | find that Jharkhand High Court in the case of CIT Vs Arun Kumar
Agarwal (HUF) reported in 26 Taxmann.com 113 has held that "10. We have considered the
submissions of the learned counsel for the parties and we are of the considered opinion that
the learned Assessing Officer was much influenced by the enquiry report which may has been
brought on record by the efforts of the Assessing Officer and that enquiry report was prepared
by the SEBI and from the observations made by the Assessing Officer himself, it is clear that
after getting that enquiry report, the SEBI prima facie found involvement of some of the share
brokers in unfair trade practices. Even in a case where the share broker was found involved in
unfair trade practice and was involved in lowering and rising of the share price, and any
person, who himself is not involved in that type of transaction, if purchased the share from
that broker innocently and bona fidely and if he show his bona fide in transaction by showing
relevant material, facts and circumstances and documents, then merely on the basis of the
reason that share broker was involved in dealing in the share of a particular company in
collusion with others or in the manner of unfair trade practices against the norms of S.E.B.I
and Stock Exchange, then merely because of that fact a person who bonafldely entered into
share transaction of that company through such broker then only by mere assumption such
transactions cannot be held to be a shame transaction. Fact of tinted broker may be relevant
for suspicion but it alone necessarily does lead to conclusion of all transaction of that broker
as tinted In such circumstances, further enquiry is needed and that is/or individual case. Such
further enquiry was not conducted in that case." | also find that Jurisdictional High Court in the
case of CIT Vs Bhagwati Prasad Agarwal (ITA No. 22 of 2009) dated 29.04.2009 has held
that "that the chain of transaction entered into by the assessee have been proved. accounted
for, documented and supported by evidence. The assessee produced the contract notes,
details of his DEMAT account and, also, produced documents showing that all payments
were received by the assessee through bank. In these circumstances the information from
stock exchange cannot be used to deny exemption of LTCG claimed by Assessee." Similarly
in the case of Classic Growers Ltd Vs CIT (ITA No. 129 of 2012) vide order dated 28.02.2013
has held "Therefore, it cannot be said by any stretch of imagination that any loss was
generated The opinion that the assessee generated a sizeable amount of loss out of pre-
arranged transactions so as to reduce the quantum of income liable for tax might have been
the view expressed by the Assessing Officer, but he miserably failed to substantiate that Loss
might have been suffered if the loss was suffered, then appropriate deduction has to be made
and there is no reason why the Assessing Officer should have refused to do so. The learned
Tribunal restored the order of the Assessing Officer and set aside the order passed by the
CIT (Appeal) without application of mind The learned Tribunal ignored the fact that the
transaction was carried out at the prevailing price. Therefore, the question of generating loss
could not have arisen. The suspicion entertained by the Assessing Officer was misplaced or
in any event not substantiated" | further find that the AR has relied upon various decisions of
Jurisdictional Tribunal on the similar issue and | find that in the light of said decisions there
remains no doubt that the transactions entered by the appellant cannot be considered as
bogus in nature. | find that it is not a case of client code modification done by the broker. It is
also not the case of AO that the appellant has resorted to any client code modification to earn
this Long term capital gain. | also find that the AO has not made any enquiry about the
directors of NCL shares. The AO has not brought any material on record that cash trail of the
appellant company was prepared by the Investigation Wing or by him. | also find that the AO
has failed to point out that either the appellant or its directors were ever subjected to any
investigation by any agency in respect of these transactions. As far as AO's observation that
there is sharp increase/ decrease in the share prices during the period | find that this cannot
be a ground for treating the Long term capital Gain as non genuine or bogus in nature
because this is a free market where the investor does not have any control over price. The
AO did not have any material on record to show that the purchase and sale of shares were
bogus. The AO has to bring material on record to support his finding that there has been
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collusion/connivance between the broker and the assessee for the introduction of its
unaccounted money without paying any tax. | also agree with the contentions of the AR of the
appellant that the online trading system of stock exchanges is a free market where the
investor does not have any control over the prices. The sharp rise and fall in price of share
cannot be a ground for considering transaction as bogus. Therefore, | am unable to uphold
the action of AO which was based on suspicion and surmises and completely guided by
Investigation report of Kolkata investigation Wing without any evidence brought on record.
The AO is accordingly directed to delete the addition of Rs. 3,84,74,9601- made as
unexplained cash credit U/s 68 of Income tax Act, 1961 since claim of appellant u/s 10(38)
cannot be said to be bogus. These grounds are allowed.”

3. Learned CIT-DR vehemently contends during the course of hearing
that the Assessing Officer had rightly added assessee’s alleged LTCG to be
bogus in nature after rejecting genuineness / creditworthiness of its
explanation. He quotes hon'ble apex court’s landmark decisions in Sumati
Dayal vs. CIT (1995) 80 Taxmann 89/214 ITR 801 (SC) and CIT vs. Durga
Prasad More (1971) 82 ITR 540 (SC) that any explanation submitted in
income tax proceedings has to be appreciated in the light of human
probabilities than on mechanical aspects. His further case is that assessee
has availed entries from entry operators regarding the impugned LTCG.
These entry operators are stated to have deposed in their search statements
that they had rigged prices of M/s NCL Research and Financial Services Ltd.
followed by impugned entries on sale of shares therein. We find no merit in
Revenue’s instant arguments. This tribunal’'s decision in ITA
No0.1551/Kol/2018 in D.D. Agarwal (HUF) vs. ITO decided on 16.11.2018 has
already declined the Revenue’s similar arguments qua the very scrip quoting a
catena of case law as follows:-

“2. The sole issue that arises for my adjudication is whether the Assessing Officer
was right in rejecting the claim of the assessee that he had earned Long Term
Capital Gains on purchase and sale of the shares of M/s NCL Research & Financial
Services Ltd. The AO based on a general report and modus operandi adopted
generally in these cases and on general observations has concluded that the
assessee has claimed bogus long term capital gain. He made an addition of the
entire sale proceeds of the share as income and rejected the claim of exemption
made u/s 10(38) of the Act. The evidence produced by the assessee in support of the
genuineness of the transaction was rejected.

3. The assessee carried the matter in appeal and the Id. CIT(A), Kolkata, had upheld
the addition. The Id. CIT(A) has in his order relied upon “circumstantial evidence”
and “human probabilities” to uphold the findings of the AO. He also relied on the so
called “rules of suspicious transaction”. No direct material was found to controvert the
evidence filed by the assessee, in support of the genuineness of the transactions. In
other words, the overwhelming evidence filed by the assessee remains unchallenged
and uncontroverted. The entire conclusions drawn by the revenue authorities,
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assessee based on a common report of the Director of Investigation, Kolkata, which
was general in nature and not specific to any assessee. The assessee was not
confronted with any statement or material alleged to be the basis of the report of the
Investigation Wing of the department and which were the basis on which conclusion
were drawn against the assessee. Copy of the report was also not given.

4. Under the circumstances, in a number of cases this bench of the Tribunal has
consistently held that decision in all such cases should be based on evidence and
not on generalisation, human probabilities, suspicion, conjectures and surmises. We
have in all cases deleted such additions. Some of the cases were detailed finding
have been given on this issue are listed below:-

SILNo | ITANo.s Name of the assessee Date of order /
judgment
1 1236-1237/K/17 Manish Kumar Baid & Others vs ACIT 18.08.2017
ITAT-Kolkata
2 443/Kol/2017 Kiran Kothari (HUF) vs.ITO 15.11.2017
3 22 of 2009 CIT, Kolkata-lll vs. Bhagwati Prasad | 29.04.2009
Calcutta High | Agarwal
Court
4 456 of 2007 | CIT vs Shri Mukhesh Ratilal Marolia 07.09.2011
Bombay High
Court
5 18 of 2017 Punjab | Pr. CIT(Central) Ludhiana vs Sh. Hitesh | 16.02.2017
and Haryana High | Gandhi
Court
6 95 of 2017 Punjab | Pr. CIT vs. Prem Pal Gandhi 18.01.2018
and Haryana High
Court
7 2281/Kol/2017 Navneet Agarwal, Legal Heir of Late | 20.07.2018
ITAT-Kolkata Kiran Agarwala vs ITO, Ward-35(3),
Calcutta

5. We are bound by the proposition of law laid down in these case law by the
jurisdictional High Court as well as by the ITAT Kolkata. They are squarely applicable
to the facts of the case. The Id. Departmental Representative, though not leaving his
ground, could not controvert the claim of the Id. Counsel for the assessee that the
issue in question is covered by the above cited decisions of the Hon'ble High Courts
and the ITAT.”

This tribunal’s yet another decision in ITA N0.838/Kol/2017 Smt. Nalini Bothra
vs. ITO decided on 16.11.2018 qua the very scrip reads as follows:-

“5. We are given our thoughtful consideration takisontention. We first of all find that this
tribunal’s co-ordinate bench’s order in Neeraj Guys. ITO inl TA No.863/K 0l/2018 rejects
Revenue’s identical arguments regarding the sasg¢saee’s LTCG derived from sale of
shares held in M/s NCL Research Finance Serviatsalstfollows:-

“2. The sole issue that arises for my adjudicatiswhether the Assessing Officer was right
in rejecting the claim of the assessee that he éached Long Term Capital Gains on
purchase and sale of the shares of M/s UNNO Inahssttimited and M/s NCL Research &
Financial Services Ltd. The AO based on a genesgbrt and modus operandi adopted
generally in these cases and on general obsenati@s concluded that the assessee has
claimed bogus long term capital gain. He made aditamh of the entire sale proceeds of the
shares as income and rejected the claim of exemphade u/s 10(38) of the Act. The
evidence produced by the assessee in support afjeheineness of the transactions was
rejected.
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3.The assessee carried the matter in appeal antdth@lT(A), had upheld the addition. The

Id. CIT(A) has in his order relied uponcifcumstantial evidence” and *“human

probabilities” to uphold the findings of the AO. He also relied the so called rules of

suspicious transaction”. No direct material was found to controvert theigence filed by the

assessee, in support of the genuineness of theatdians. In other words, the overwhelming

evidence filed by the assessee remains unchallerzgedl uncontroverted. The entre

conclusions drawn by the revenue authorities, areeld on a common report of the Director

o Investigation, Kolkata, which was general in matand not specific to any assessee. The

assessee was not confronted with any statementateriad alleged to be the basis of the

report of the Investigation Wing of the departmantd which were the basis on which

conclusion were drawn against the assessee. Cajne o€port was also not given.

4. Under the circumstances, in a number of casesbignch of the Tribunal has consistently

held that decision in all such cases should be thase evidence and not on generalisaton,

human probabilities, suspicion, conjectures an ssest We have in all cases deleted such

additions. Some of the cases were detailed findimgh are listed below:-

SI. No. ITANos. Name of the Assessed®ate of order / judgment

1. 1236-1237/K/17 Manish Kumar Baid & Others vs. AC8[08.2017

2. ITA - Kolkata 2443/Kol/2017 Kiran Kothari (HUF) V\§.0 15.11.2017

3. 22 of 2009 CIT, Kolkata-lll vs Bhagwati Prasad Agaf 29.04.2009 Calcutta High
Court

4. 456 of 2007 CIT vs. Shri Mukesh Ratilal Marolia@ 2011 Bombay High Court

5. 18 of 2017 Punjab PR. CIT (Central) Ludhiana vs Bitesh 16.02.2017 and Haryana
High Gandhi, Court

6. 95 of 2017 Pr. CIT vs. Prem Pal Gandhi 18.01.2018j&b and Haryana High Court

7. 2281/Kol/2017 Navneet Agarwal, Legal Heir of Latieak 20.07.2018 ITAT — Kolkata
Agarwal vs ITO, Ward-35(3), Calcutta ITA No. 863/R018 Assessment Year: 2014-15
Neerj Gupta.

5. 1 am bound by the proposition of law laid downthese case law. They are squarely
applicable to the facts of the case. The |d. Daparital Representative, though not leaving
his ground, could not controvert the claim of tdeCounsel for the assessee that the issue in
guestion is covered by the above cited decisiottseoflon'ble High Courts and the ITAT.

6. The Id. Departmental Representative filed dethilvritten submissions and relied on the
judgment of the Hon'ble Supreme Court in the cdseSecurities and Exchange Board of
India vs Rakhi Trading Private Ltd in Civil Appddb.1969 of 2011 with Civil Appeal Nos.
3174-3177 of 2001 and Civil Appeal N0.3180 of 20Ife Id. Counsel for the assessee
submits that there is no surviving order of SEB&iagt the assessee or the company, the
script of which was purchased and sold by the asses/Nhen there is no surviving adverse
order of SEBI, against the claim of the asses$eejudgment of the Hon'ble Supreme Court
cannot be applied to the facts of this case.

7. In view of the above discussion the additiomjulestion is deleted and the appeal of the
assessee is allowed.”

It also emerges that this tribunal's yet anotheroinate bench’s decision in Navneet

Agarwal vs. ITO inlTA No.2281/Ko0l/2017 decided on 20.07.2018 has rejected Revenue’s

similar arguments going by suspicious circumstatitas based on evidence as follows:-
“13. The issue for consideration before us is wéethn such cases, the legal
evidence produced by the assessee has to guiddecision in the matter or the
general observations based on statements, prdhehilihuman behavior and
discovery of thanodus operandadopted in earning alleged bogus LTCG and STCG,
that have surfaced during investigations, shouidethe authorities in arriving at a
conclusion as to whether the claim in genuine dr Aa alleged scam might have
taken place on LTCG etc. But it has to be establisin each case, by the party
alleging so, that this assessee in question wdsop#nis scam. The chain of events
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and the live link of the assessee’s action givieg involvement in the scam should
be established. The allegation imply that cash paad by the assessee and in return
the assessee received LTCG, which is income ex&mpt income tax, by way of
cheque through Banking channels. This allegatia ¢hish had changed hands, has
to be proved with evidence, by the revenue. Evidegathered by the Director
Investigation’s office by way of statements re@atcetc. has to also be brought on
record in each case, when such a statement, eeidetec is relied upon by the
revenue to make any additions. Opportunity of cessamination has to be provided
to the assessee, if the AO relies on any stateneeritsrd party as evidence to make
an addition. If any material or evidence is soughbe relied upon by the AO, he has
to confront the assessee with such material. Thencbf the assessee cannot be
rejected based on mere conjectures unverified lmeaee under the pretentious garb
of preponderance of human probabilities and themfrhuman behavior by the
department.

14. It is well settled that evidence collected freimrd parties cannot be used against an
assessee unless this evidence is put before hinmeus given an opportunity to controvert
the evidence. In this case, the AO relies only aeport as the basis for the addition. The
evidence based on which the DDIT report is prepaemt brought on record by the AO nor

is it put before the assessee. The submissiorechdbessee that she is just an investor and as
she received some tips and she chose to invest lmaséhese market tips and had taken a
calculated risk and had gained in the process laaidshe is not party to the scam etc., has to
be controverted by the revenue with evidence. Wherrson claims that she has done these
transactions in a bona fide and genuine mannemnasd benefitted, one cannot reject this
submission based on surmises and conjectures.eAefort of investigation wing suggests,
there are more than 60,000 beneficiaries of LTC&chEcase has to be assessed based on
legal principles of legal import laid down by the@ts of law.

15.In our view, just the modus operandi, generatinapreponderance of human probabilities
cannot be the only basis for rejecting the clainthaf assessee. Unless specific evidence is
brought on record to controvert the validity andreotness of the documentary evidences
produced, the same cannot be rejected by the asselse Hon'ble Supreme Court in the
case of Omar Salav Mohamed Sait reported in (18%9)TR 151 (S C) had held that no
addition can be made on the basis of surmises,csoispand conjectures. In the case of
CIT(Central), Kolkata vs. Daulat Ram Rawatmull ngpd in 87 ITR 349, the Hon'ble
Supreme Court held that, the onus to prove thaapiparent is not the real is on the party who
claims it to be so. The burden of proving a traheacto be bogus has to be strictly
discharged by adducing legal evidences, which wdirkectly prove the fact of bogusness or
establish circumstance unerringly and reasonabyngaan interference to that effect. The
Hon'ble Supreme Court in the case of Umacharan &Mitos. Vs. CIT 37 ITR 271 held that
suspicion however strong, cannot take the pla@idience. In this connection we refer to the
general view on the topic of conveyance of immd&advoperties. The rates/sale price are at
variance with the circle rates fixed by the Regisbn authorities of the Government in most
cases and the general impression is that cash veawikel changed hands. The courts have laid
down that judicial notice of such notorious factsgot be taken based on generalisations.
Courts of law are bound to go by evidence.

16. We find that the assessing officer as well as ttheQIT(A) has been guided by the report
of the investigation wing prepared with respecbégus capital gains transactions. However,
we do not find that the assessing officer as welha Ld. CIT(A), have brought out any part
of the investigation wing report in which the asseshas been investigated and /or found to
be a part of any arrangement for the purpose oéming bogus long term capital gains.
Nothing has been brought on record to show thatp#rsons investigated, including entry
operators or stock brokers, have named that thessss was in collusion with them. In
absence of such finding how is it possible to limir wrong doings with the assessee. In fact,
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the investigation wing is a separate departmenthvhas not been assigned assessment work
and has been delegated the work of only makingstiy&tion. The Act has vested widest
powers on this wing. It is the duty of the inveatign wing to conduct proper and detailed
inquiry in any matter where there is allegatiortaof evasion and after making proper inquiry
and collecting proper evidences the matter shoalgemt to the assessment wing to assess the
income as per law. We find no such action execugdnvestigation wing against the
assessee. In absence of any finding specificatiynagythe assessee in the investigation wing
report, the assessee cannot be held to be guiltinlad to the wrong acts of the persons
investigated. In this case, in our view, the Asses®fficer at best could have considered the
investigation report as a starting point of invgstion. The report only informed the assessing
officer that some persons may have misused thetséor the purpose of collusive
transaction. The Assessing Officer was duty boondake inquiry from all concerned parties
relating to the transaction and then to collectientes that the transaction entered into by the
assessee was also a collusive transaction. We,veowfind that the Assessing Officer has
not brought on record any evidence to prove thatttAnsactions entered by the assessee
which are otherwise supported by proper third pdaguments are collusive transactions.

17. The Hon'ble Supreme Court way back in the addealchand Bhagat Ambica Ram vs.
CIT [1959] 37 ITR 288 (SC) held that assessmentdcowt be based on background of
suspicion and in absence of any evidence to sugipogame. The Hon’ble Court held:

“Adverting to the various probabilities which weggghwith the Income-tax Officer we
may observe that the notoriety for smuggling fooaing and other commodities to
Bengal by country boats acquired by Sahibgunj ané hotoriety achieved by
Dhulian as a great receiving centre for such comitieslwere merely a background
of suspicion and the appellant could not be tarmith the same brush as every
arhatdar and grain merchant who might have beenulgidg in smuggling
operations, without an iota of evidence in thatd&hThe cancellation of the food
grain licence at Nawgachia and the prosecutiorhefappellant under the Defence of
India Rules was also of no consequence inasmuctheaappellant was acquitted of
the offence with which it had been charged andiéence also was restored. The
mere possibility of the appellant earning considéeaamounts in the year under
consideration was a pure conjecture on the parthef Income-tax Officer and the
fact that the appellant indulged in speculation (Kalai account) could not
legitimately lead to the inference that the prafita single transaction or in a chain
of transactions could exceed the amounts, invadlvelde high denomination notes,---
this also was a pure conjecture or surmise on tae pf the Income-tax Officer. As
regards the disclosed volume of business in the ye@der consideration in the head
office and in branches the Income-tax Officer iigeal in speculation when he talked
of the possibility of the appellant earning a calesable sum as against which it
showed a net loss of about Rs. 45,000. The Incarm®fficer indicated the probable
source or sources from which the appellant couldehearned a large amount in the
sum of Rs. 2,91,000 but the conclusion which higextrat in regard to the appellant
having earned this large amount during the year ambich according to him
represented the secreted profits of the appellaitsi business was the result of pure
conjectures and surmises on his part and had nodation in fact and was not
proved against the appellant on the record of tfecpedings. If the conclusion of the
Income-tax Officer was thus either perverse ortgtil by suspicions, conjectures or
surmises, the finding of the Tribunal was equalyvprse or vitiated if the Tribunal
took count of all these probabilities and withoayahyme or reason and merely by a
rule of thumb, as it were, came to the conclusiwat the possession of 150 high
denomination notes of Rs. 1,000 each was satistgcaxplained by the appellant
but not that of the balance of 141 high denomimatiotes of Rs. 1,000 each”.
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The observations of the Hon’ble Apex Court are #ygw@plicable to the case of the assessee.
In our view, the assessing officer having failedbting on record any material to prove that
the transaction of the assessee was a collusivisaitdon could not have rejected the
evidences submitted by the assessee. In factjsrcéise nothing has been found against the
assessee with aid of any direct evidences or raategainst the assessee despite the matter
being investigated by various wings of the Incona Department hence in our view under
these circumstances nothing can be implicated sfytia assessee.

18. We now consider the various propositions of laid down by the Courts of law. That
cross-examination is one part of the principlesatural justice has been laid down in the
following judgments:

a) AyaaubkhanNoorkhan Pathan vs. The State of Mah&ma and Ors.

“23. A Constitution Bench of this Court in State MfP .v. Chintaman Sadashiva
Vaishampayan AIR 1961 SC1623, held that the rdlestiral justice, require that a

party must be given the opportunity to adduce elévant evidence upon which he
relies, and further that, the evidence of the ofipoparty should be taken in his
presence, and that he should be given the oppdytunfi cross-examining the

witnesses examined by that party. Not providing shel opportunity to cross-

examine witnesses, would violate the principlesatéiral justice. (See also: Union of
India v. T.R. Varma, AIR 1957 SC 882; Meenglas $&d#E v. Workmen, AIR 1963
SC 1719; M/s. KesoramCotton Mills Ltd. v. Gangadaad Ors. ,AIR 1964 SC708;

New India Assurance Co. Ltd. v. Nusli Neville Waainl Anr. AIR 2008 SC 876;

Rachpal Singh and Ors. v. Gurmit Singh and Ors. 20R9 SC 2448;Biecco Lawrie

and Anr. v. State of West Bengal and Anr. AIR 28600142; and State of Uttar

Pradesh v.Saroj Kumar Sinha AIR 2010 SC 3131).

24. In Lakshman Exports Ltd. v. Collector of CehEacise (2005) 10 SCC 634, this
Court, while dealing with a case under the Centeakise Act, 1944 considered a
similar issue i.e. permission with respect to thess-examination of a witness. In the
said case, the Assessee had specifically askea @lldwved to cross-examine the
representatives of the firms concern, to estalilsth the goods in question had been
accounted for in their books of accounts, and #watise duty had been paid. The
Court held that such a request could not be turdean, as the denial of the right to
cross-examine, would amount to a denial of the trighh be heard i.e. audi
alterampartem.

28. The meaning of providing a reasonable oppotyutd show cause against an

action proposed to be taken by the governmenthas the government servant is

afforded a reasonable opportunity to defend himagiinst the charges, on the basis
of which an inquiry is held. The government sensuld be given an opportunity

to deny his guilt and establish his innocence. Be @o so only when he is told what
the charges against him are. He can therefore, dobg cross-examining the

witnesses produced against him. The object of gumplstatements is that, the

government servant will be able to refer to thevppes statements of the witnesses
proposed to be examined against him. Unless tllestatements are provided to the
government servant, he will not be able to conducteffective and useful cross-

examination.

29. In Rajiv Arora v. Union of India and Ors. AIR@GSC 1100, this Court held:
Effective cross-examination could have been doneegards the correctness or
otherwise of the report, if the contents of themewoved. The principles analogous
to the provisions of the Indian Evidence Act a® dlee principles of natural justice
demand that the maker of the report should be exadnisave and except in cases
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where the facts are admitted or the witnesses atewailable for cross-examination

or similar situation. The High Court in its impughgidgment proceeded to consider
the issue on a technical plea, namely, no prejutize been caused to the Appellant
by such non-examination. If the basic principlesa®f have not been complied with

or there has been a gross violation of the prirespbf natural justice, the High Court

should have exercised its jurisdiction of judidi@view.

30. The aforesaid discussion makes it evident ti@tpnly should the opportunity of
cross-examination be made available, but it shobél one of effective cross-
examination, so as to meet the requirement of timeiples of natural justice. In the
absence of such an opportunity, it cannot be Heddl the matter has been decided in
accordance with law, as cross-examination is aregral part and parcel of the
principles of natural justice.”

b) Andaman Timber Industries vs. Commissioner oE&., Kolkata-ll wherein it was held
that:

“4. We have heard Mr. Kavin Gulati, learned senioounsel appearing for the
Assessee, and Mr. K.Radhakrishnan, learned semonsel who appeared for the
Revenue.

5. According to us, not allowing the Assessee tsexamine the witnesses by the
Adjudicating Authority though the statements osthwitnesses were made the basis
of the impugned order is a serious flaw which makesorder nullity inasmuch as it
amounted to violation of principles of natural jest because of which the Assessee
was adversely affected. It is to be borne in mhat the order of the Commissioner
was based upon the statements given by the afdrésaiwitnesses. Even when the
Assessee disputed the correctness of the stateam@htsanted to cross-examine, the
Adjudicating Authority did not grant this opporttyito the Assessee. It would be
pertinent to note that in the impugned order padsgthe Adjudicating Authority he
has specifically mentioned that such an opportumigs sought by the Assessee.
However, no such opportunity was granted and tloeesfid plea is not even dealt
with by the Adjudicating Authority. As far as thibtinal is concerned, we find that
rejection of this plea is totally untenable. Théblinal has simply stated that cross-
examination of the said dealers could not have ghvwut any material which would
not be in possession of the Appellant themselveggiain as to why their ex-factory
prices remain static. It was not for the Tribunal tave guess work as to for what
purposes the Appellant wanted to cross-examinestheslers and what extraction
the Appellant wanted from them.

6. As mentioned above, the Appellant had contebtettuthfulness of the statements
of these two witnesses and wanted to discredit thstimony for which purpose it
wanted to avail the opportunity of cross-examimatidhat apart, the Adjudicating
Authority simply relied upon the price list as nmtained at the depot to determine the
price for the purpose of levy of excise duty. Wérethe goods were, in fact, sold to
the said dealers/witnesses at the price which istimeed in the price list itself could
be the subject matter of cross-examination. Theeefowas not for the Adjudicating
Authority to presuppose as to what could be thejestibmatter of the cross-
examination and make the remarks as mentioned abdgemay also point out that
on an earlier occasion when the matter came befoiee Court in Civil Appeal No.
2216 of 2000, order dated 17-3-2005[2005 (187) E.LA33 (S.C.)] was passed
remitting the case back to the Tribunal with thesdiions to decide the appeal on
merits giving its reasons for accepting or rejegtthe submissions.

7. In view the above, we are of the opinion th#htéf testimony of these two witnesses
is discredited, there was no material with the Diyp@nt on the basis of which it
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could justify its action, as the statement of tharesaid two witnesses was the only
basis of issuing the show cause notice.”

19. On similar facts where the revenue has allebetl the assessee has declared bogus
LTCG, it was held as follows:

a) The CALCUTTAHIGH COURT in the case of BLB CABLEBBCONDUCTORSJITA No.
78 0f2017] dated19.06.2018. The High Court held:\Réra 4.1.:

............ we find that all the transactions through titeker were duly recorded in
the books of the assessee. The broker has alsareédh its books of accounts and
offered for taxation. In our view to hold a trantao as bogus, there has to be some
concrete evidence where the transactions cannoprosed with the supportive
evidence. Here in the case the transactions oftimemodity exchanged have not only
been explained but also substantiated from theigoafion of the party. Both the
parties are confirming the transactions which hdeen duly supported with the
books of accounts and bank transactions. The Idha&kalso submitted the board
resolution for the trading of commaodity transactidrhe broker was expelled from
the commodity exchange cannot be the criteria id kiwe transaction as bogus. In
view of above, we reverse the order of the lowehanties and allow the common
grounds of assessee’s appeal.” [quoted verbatim]

This is essentially a finding of the Tribunal octfaNo material has been shown to us
who would negate the Tribunal's finding that off rket transactions are not
prohibited. As regards veracity of the transactiottse Tribunal has come to its
conclusion on analysis of relevant materials. Tinging the position, Tribunal having
analyzed the set of facts in coming to its findimg,do not think there is any scope of
interference with the order of the Tribunal in exiee of our jurisdiction under
Section 260A of the Income Tax Act, 1961. No satistajuestion of law is involved
in this appeal. The appeal and the stay petitimtoadingly, shall stand dismissed.”

b) The JAIPUR ITAT in the case of VIVEK AGARWAL[ITAN0.292/JP/2017]order dated
06.04.2018 held as under vide Page 9 Para 3:

“We hold that the addition made by the AO is merehsed on suspicion and
surmises without any cogent material to controteet evidence filed by the assessee
in support of the claim. Further, the AO has alaitefl to establish that the assessee
has brought back his unaccounted income in the eslafplong term capital gain.
Hence we delete the addition made by the AO oratasunt.”

¢) The Hon’ble Punjab and Haryana High Court indase of PREMPAL GANDHI[ITA-95-
2017(0&M)] dated18.01.2018 at vide Page 3 Pardd dunder:

. The Assessing Officer in both the cases adtlerl appreciation to the
assessee’s’ income on the suspicion that these figtiteous transactions and that
the appreciation actually represented the assesseacome from undisclosed
sources. In ITA-18-2017 also the CIT (Appeals) &ne Tribunal held that the
Assessing Officer had not produced any evidencetsobeer in support of the
suspicion. On the other hand, although the apptemias very high, the shares were
traded on the National Stock Exchange and the patgrend receipts were routed
through the bank. There was no evidence to indifatanstance that this was a
closely held company and that the trading on theiddal Stock Exchange was
manipulated in any manner.”

The Court also held the following vide Page 3 Patlae following:
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“Question (iv) has been dealt with in detail by tG€T (Appeals) and the Tribunal.
Firstly, the documents on which the Assessing @ffielied upon in the appeal were
not put to the assessee during the assessmentegliags. The CIT (Appeals)
nevertheless considered them in detail and fourad there was no co-relation
between the amounts sought to be added and thesirtrthose documents. This was
on an appreciation of facts. There is nothing tdicate that the same was perverse
or irrational. Accordingly, no question of law ags.”

d) The BENCH “D"OF KOLKATAITAT in the case of GAUTM PINCHA[ITA
No0.569/Kol/2017]order dated 15.11.2017 held as unle Page 12 Para 8.1:

“In the light of the documents stated i.e. (I to)xin Para 6(supra) we find that there
is absolutely no adverse material to implicate #ssessee to have entered gamut of
unfounded/unwarranted allegations leveled by theay@inst the assessee, which in
our considered opinion has no legs to stand andefoee has to fall. We take note
that the Id. DR could not controvert the facts saunpgd with material evidences
which are on record and could only rely on the aosdef the AO/CIT (A). We note
that in the absence of material/evidence the aliega that the assessee/brokers got
involved in price rigging/manipulation of shares shtherefore also fail. At the cost
of repetition, we note that the assessee had tuedigll relevant evidence in the form
of bills, contract notes, demat statement and teadount to prove the genuineness
of the transactions relevant to the purchase arld eashares resulting in long term
capital gain. These evidences were neither founth®yAO nor by the Id. CIT (A) to
be false or fictitious or bogus. The facts of taeecand the evidence in support of the
evidence clearly support the claim of the assedbaé the transactions of the
assessee were genuine and the authorities belownaiagustified in rejecting the
claim of the assessee that income from LTCG is pteshu/s 10(38) of the Act.”

Further in Page 15 Para 8.5 of the judgment, d:hel

“We note that the Id. AR cited plethora of the ckases to bolster his claim which are
not being repeated again since it has already beeorporated in the submissions of
the Id. AR (supra) and have been duly consideredsbip arrive at our conclusion.
The Id. DR could not bring to our notice any cased to support the impugned
decision of the Id. CIT (A)/AO. In the aforesaidtfaand circumstances of the case,
we hold that the Id. CIT (A) was not justified ipholding the addition of sale
proceeds of the shares as undisclosed income aigbessee u/s 68 of the Act. We,
therefore, direct the AO to delete the addition.”

e) The BENCH “D” OF KOLKATA ITAT in the case of IRAN KOTHARI HUF [ITA No.
443/Kol/2017] order dated 15.11.2017 held videaP88 held as under:

........ We find that there is absolutely no adversgemal to implicate the assessee
to the entire gamut of unfounded/unwarranted altege leveled by the AO against
the assessee, which in our considered opinion bdegs to stand and therefore has
to fall. We take note that the Id. DR could not toowvert the facts which are
supported with material evidences furnished bya$messee which are on record and
could only rely on the orders of the AO/CIT(A). iéde that the allegations that the
assesse/brokers got involved in price rigging/malgifion of shares must therefore
consequently fail. At the cost of repetition, weertbat the assessee had furnished all
relevant evidence in the form of bills, contracttasp demat statement and bank
account to prove the genuineness of the transaxtietevant to the purchase and
sale of shares resulting in long term capital gdieither these evidences were found
by the AO nor by the Id. CIT(A) to be false oritiictis or bogus. The facts of the case
and the evidence in support of the evidence clearpport the claim of the assessee
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that the transactions of the assessee were geramdédhe authorities below was not
justified in rejecting the claim of the assesseemgted u/s 10(38) of the Act on the
basis of suspicion, surmises and conjectures. 1o ise kept in mind that suspicion
how so ever strong, cannot partake the charactéegsdl evidence.

It further held as follows:

“We note that the Id. AR cited plethora of the ckases to bolster his claim which are
not being repeated again since it has already beeorporated in the submissions of
the Id. AR (supra) and have been duly consideretrige at our conclusion. The Id.
DR could not bring to our notice any case lawsupport the impugned decision of
the Id. CIT(A)/AO. In the aforesaid facts and cir@iances of the case, we hold that
the Id. CIT(A) was not justified in upholding thddéion of sale proceeds of the
shares as undisclosed income of the assessee ofgl&BAct. We therefore direct the
AO to delete the addition.”

f) The BENCH “A’OF KOLKATA ITAT in the case of SHAEEN KHEMANI[ITA
N0.1945/Kol/2014]order dated 18.10.2017 held asunitle Page 24 Para 9.3:

“We therefore hold that there is absolutely no adeematerial to implicate the
assessee to the entire gamut of unwarranted allegaieveled by the Id AO against
the assessee, which in our considered opinionnbdegs to stand in the eyes of law.
We find that the Id DR could not controvert thelargnts of the Id AR with contrary
material evidences on record and merely relied len @rders of the Id AO. We find
that the allegation that the assessee and / or @getting involved in price rigging
of SOICL shares fails. It is also a matter of retdhat the assessee furnished all
evidences in the form of bills, contract notes, aestatements and the bank accounts
to prove the genuineness of the transactions rejatd purchase and sale of shares
resulting in LTCG. These evidences were neithendday the |d AO to be false or
fabricated. The facts of the case and the evidemcespport of the assessee’s case
clearly support the claim of the assessee thatirdnesactions of the assessee were
bona fide and genuine and therefore the Id AO watsjustified in rejecting the
assessee’s claim of exemption under section 10f38g Act.”

g) The BENCH “H’OF MUMBAIITAT in the case of ARVIBKUMAR JAINHUF[ITA
No0.4682/Mum/2014]order dated 18.09.2017 held aguwidle Page 6 Para 8:
e, We found that as far as initiation of investigat of broker is concerned, the
assessee is no way concerned with the activithefotoker. Detailed finding has
been recorded by CIT (A) to the effect that asgehas made investment in shares
which was purchased on the floor of stock exchamge not from M/s Basant
Periwal and Co. Against purchases payment has beade by account payee
cheque, delivery of shares were taken, contrasatd was also complete as per the
Contract Act, therefore, the assessee is not coecewith any way of the broker.
Nowhere the AO has alleged that the transactiothbyassessee with these particular
broker or share was bogus, merely because the tiga¢éisn was done by SEBI
against broker or his activity, assessee cannatdié to have entered into ingenuine
transaction, insofar as assessee is not concerriddtiae activity of the broker and
have no control over the same. We found that MisaBaPeriwal and Co. never
stated any of the authority that transactions irs Mamkrishna Fincap Pvt. Ltd. On
the floor of the stock exchange are ingenuine orena&commodation entries. The
CIT (A) after relying on the various decision o€ tboordinate bench, wherein on
similar facts and circumstances, issue was decidddvour of the assessee, came to
the conclusion that transaction entered by the ssse was genuine. Detailed finding
recorded by CIT (A) at para 3 to 5 has not beentromerted by the department by
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bringing any positive material on record. Accordingwe do not find any reason to
interfere in the findings of CIT (A).”

h) The Hon’ble Punjab and Haryana High Court ingase of VIVEK MEHTA [ITA No. 894
OF2010] order dated 14.11.2011 vide Page 2 Paedd3ls under:

“On the basis of the documents produced by the sas®e in appeal, the
Commissioner of Income Tax (Appeal) recorded airfipabf fact that there was a
genuine transaction of purchase of shares by trsessee on 16.3.2001 and sale
thereof on 21.3.2002. The transactions of sale podchase were as per the
valuation prevalent in the Stocks Exchange. Suntirfg of fact has been recorded on
the basis of evidence produced on record. The Mebbhas affirmed such finding.
Such finding of fact is sought to be disputed enghesent appeal. We do not find that
the finding of fact recorded by the Commissiondnobme Tax in appeal, gives give
rise to any question(s) of law as sought to beeghim the present appeal. Hence, the
present appeal is dismissed.”

i) The Hon’ble Jurisdictional Calcutta High Count the case of CIT vs. Bhagwati Prasad
Agarwal in .T.A. No. 22/Kol/2009 dated 29.04.206f9ara 2 held as follows:
“The tribunal found that the chain of transactiontered into by the assessee have
been proved, accounted for, documented and suppbrteevidence. The assessee
produced before the Commissioner of Income Tax@pp® contract notes, details
of his Demat account and, also, produced docunsdawing that all payments were
received by the assessee through bank.”

i) The Hon’ble Supreme Court in the case of PCIThgu Rohit kumar Kapadia order dated
04.05.2018 upheld the following proposition of lésid down by the Hon’ble Gujrat High
Court as under:

“ It can thus be seen that the appellate authorgiywell as the Tribunal came to
concurrent conclusion that the purchases alreadydenhy the assessee from Raj
Impex were duly supported by bills and paymentsewaeade by Account Payee
cheque. Raj Impacts also confirmed the transactidhere was no evidence to show
that the amount was recycled back to the asseBsgtcularly, when it was found
that the assessee the trader had also shown salkesf@urchases made from Raj
Impex which were also accepted by the Revenueayestign of law arises.”

20. Applying the proposition of law as laid downtlre above-mentioned judgments to the
facts of this case we are bound to consider angdaglthe evidence produced by the assessee
in support of its claim and base our decision ochsevidence and not on suspicion or
preponderance of probabilities. No material wasugbt on record by the AO to controvert
the evidence furnished by the assessee. Under tiresenstances, we accept the evidence
filed by the assessee and allow the claim thatinbeme in question is a bona fide Long
Term Capital Gain arising from the sale of sharesl ©ience exempt from income tax.
21.Under the circumstances and in view of the alsbseussion, we uphold the contentions
of the assessee and delete the addition in quéstion

6. We afforded sufficient opportunity to the Reverfor indicating any material on record
indicating the assessee’s nexus with the allegedeshrice rigging or her name having
specifically mentioned in any search statementr&ee no such material forthcoming from
the case file. We therefore adopt the above ddtadasoningnutatis mutandiso delete the
impugned addition of unexplained LTCG.”
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We adopt the above detailed reasoning mutatis mutandis to conclude that
CIT(A) has rightly reversed assessment findings treating the assessee’s
impugned LTCG to be unexplained cash credits. The Revenue fails in its sole
substantive grievance therefore.

5. This Revenue’s appeal is dismissed.

Order pronounced in the open court _26/12/2018
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